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I. MINOR CONSENT

What is the age of majority?

The age of majority in Texas is eighteen years. Tex. Civ. Pract. & Rem. Code Ann.
§ 129.001.

What is the age of consent for sexual activity?
While no statute specifically establishes an age at which a minor may legally

consent to sexual activity, there are criminal penalties for consensual sexual
activity with a minor under 17 years of age. See Tex. Penal Code Ann. § 21.11(a)

(prohibiting unlawful engagement of , sexual

the spouse of the partner, where the partner is 3 or more years older than the
minor).

Who generally consents for health care for minors?
Generally, a parent, guardian or other person in loco parentis must consent for

health care on behalf of a minor. Tex. Fam. Code Ann. § 151.001. However, there
are exceptions.

z A

What exceptions allow minors or others to consent for miOOUUz wi 1 EOQOUT w

¢ CONSENT BY OTHERS
i Relatives or Other Adults’

The following persons may consent to medical, dental, psychological, and
surgical treatment of a child when the person having the right to consent as
otherwise provided by law cannot be contacted and that person has not given
actual notice to the contrary:

e agrandparent of the child;

e an adult brother or sister of the child;

* To be valid in this context, the consent to medical treatment must be in writing, signed by the person giving consent,
and given to the doctor, hospital, or other medical facility that administers the treatment. The consent must include: (1)
the name of the child; (2) the name of one or both parents, if known, and the name of any managing conservator or
guardian of the child; (3) the name of the person giving consent and the person's relationship to the child; (4) a statement

of the nature of the medical treat mentTextKam BodeAgni8 e n ;

32.002.
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e an adult aunt or uncle of the child;
e an educational institution in which the child is enrolled that has received
written authorization to consent from a person having the right to consent;
e an adult who has actual care, control, and possession of the child and has
written authorization to consent from a person having the right to consent;
e an adult responsible for the actual care, control, and possession of a child
under the jurisdiction of a juvenile court or committed by a juvenile court
to the care of an agency of the state or county;
e a court having jurisdiction over a suit affecting the parent -child
relationship of which the child is the subject.
This section does not apply to consent for the immunization of a child.
Tex. Fam. Code Ann. § 32.001.

U Law Enforcement/Peace Officer*

A peace officer who has lawfully taken custody of a minor, if the peace officer has
reasonable grounds to believe the minor is in need of immediate medical
treatment may consent to medical, dental, psychological, and surgical treatment
of a child when the person having the right to consent as otherwise provided by
law cannot be contacted and that person has not given actual notice to the
contrary. This does not apply to consent for the immunization of a child. Tex.
Fam. Code Ann. § 32.001.

U Texas Youth Commission*

The Texas Youth Commission may consent to the medical, dental, psychological,
and surgical treatment of a child committed to it when the person having the right
to consent has been contacted and that person has not given actual notice to the
contrary. This section does not apply to consent for the immunization of a child.
Tex. Fam. Code Ann. § 32.001.

¢ MINOR CONSENT BASED ON STATUS

v . *A
U Armed Services

*To be valid, the consent to medical treatment for this service must be in writing, signed by the person giving
consent, andgiven to the doctor, hospital, or other medical facility that administers the treatment. The
consent must include: (1) the name of the child; (2) the name of one or both parents, if known, and the name
of any managing conservator or guardian of the child; (3) the name of the person giving consent and the

© National Center for Youth Law 3
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, A child may consent to medical, dent al ,
treatment by a licensed physician or dentist if the child is on active duty with

the armed services of the United Stat es o f Aaxnd&am. Code Ahn. §
32.003(a)(1).

U Emancipated Minor

A minor who has been emancipated by a <co
, the capacity of an adul t" dex.dfanm@oyle c ons e |
Ann. § 31.006.

A minor may petition the court for emancipation if the minor is:
(1) a resident of this state;
(2) 17 years of age, or at least 16 years of age and living separate and
apart from the minor's parents, managing conservator, or guardian; and
(3) self-supporting and managing the minor's own financial affairs.

Tex. Fam. Code Ann. § 31.001.

*
U Incarcerated with the Texas Department of Criminal Justice "

A child may consent to medical, dental, psychological, and surgical treatment
by a licensed physician or dentist if the child is serving a term of confinement
in a facility operated by or under contract with the Texas Department of
Criminal Justice, unless the treatment would constitute a prohibited practice
under Section 164.052(a)(19), Occupations Codeex. Fam. Code Ann.§
31.003(a)(7).

person's relationship to the child; (4) a statement of the nature of the medical treatment to be given; and (5)
the date t he tr eBek FennCodeiAsn §B83200b egi n. 6

" For the purposes of this exception, aphysician, dentist, psychologist, hospital, or medical facility may rely
on the written statement of the child containing the grounds on which the child has capacity to consent to the
child's medical treatment. Tex. Fam. Code Ann. 8 32.003(f)

* To be valid, the consent to medical treatment for this service must be in writing, signed by the person giving
consent, and given to the doctor, hospital, or other medical facility that administers the treatment. The
consent must include: (1) the nameof the child; (2) the name of one or both parents, if known, and the name
of any managing conservator or guardian of the child; (3) the name of the person giving consent and the
person's relationship to the child; (4) a statement of the nature of the medical treatment to be given; and (5)
the date the tr eBek FennGodeiAsn 88200 egi n. 6

" For the purposes of this exception, aphysician, dentist, psychologist, hospital, or medical facility may rely
on the written statement of the child con taining the grounds on which the child has capacity to consent to the
child's medical treatment. Tex. Fam. Code Ann. 8 32.003(f).

© National Center for Youth Law 4
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U Living Separate and Apart, Managing Own Affairs**

, A child may consent to medical, dental,
by a licensed physician or dentist if the child is:
(A) 16 years of age or older and resides separate and apart from the
child's parents, managing conservator, or guardian, with or without the
consent of the parents, managing conservator, or guardian and
regardless of the duration of the residence; and
(B) managing the child's own financial affairs, regardless of the source of
the income. '
Tex. Fam. Code Ann. § 32.003(a).

U Married or Divorced Minor

A minor who is or has been married is considered an adult and may consent
for his or her own care. Tex. Fam. Code Ann. § 101.003.

¢ MINOR CONSENT BASED ON SERVICES SOUGHT
U Abortion

Usually, a physician cannot perform an abortion on an unemancipated minor
without (1) providing notice to a parent or court-appointed managing conservator
or guardian at least 48 hours before the procedure and (2) obtaining the parent,
conserv at or or guar. dex &mi. €odecAnn. § 83002(a); Tex. Occ.
Code Ann. § 164.052(a)(19).! There are exceptions to these requirements, however.

Exception for Judicial Bypass:

A minor may petition any county court for a waiver of the parental notice
and consent requirements. Tex. Fam. Code Ann. § 33.002(a)(2); Tex. Occ.
Code Ann. § 164.052(a)(19). The court must rule on the application and
issue written findings by 5 p.m. on the second business day after the date
the application is filed with the court. Tex. Fam. Code Ann. § 33.003.

Exception for Medical Emergency:

! The Texas Medical Board has adopted consent forms for this purpose. Tex. Occ. Code Ann. §
164.052(c).

© National Center for Youth Law 5
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The notice and consent requirements do not apply when abortions are
performed pursuant to medical emergency. Tex. Fam. Code Ann. §
33.002(4); Tex. Occ. Code § 164.052(a)(19). Medical emergency means a

condition which, on the basis of a physi

,exists that complicates the medical
necessitates an immediate abortion of her pregnancy to avert her death or
to avoid a serious risk of substantial and irreversible impairment of a major

bodi |y f Teax.Fdmi Gode.Ahn.§33.002(a)4)(A).

Exception to Notice with Parent Affidavit

The requirement that 48 hours notice be provided may be waived by an
affidavit of: (1) a parent of the minor, if the minor has no managing
conservator or guardian; or (2) a court-appointed managing conservator or
guardian. Tex. Fam. Code Ann.8 33.002(c). This affidavit does not waive
the consent requirement. Thus, parent or guardian consent for the abortion
still must be obtained.

Because the rules change in this area and there can be serious penalties for
failure to comply with these laws, physicians are urged to discuss their status
and implementation with their own legal counsel.

U Drug Addiction or Other Conditions Related to Drug Use*”

A child may consent to medical, dental, psychological, and surgical treatment
by a licensed physician or dentist for examination and treatment for drug or
chemical addiction, drug or chemical dependency, or any other condition
directly related to drug or chemical use. Tex. Fam. Code Ann. § 32.003(a)(5).

U Emergency

Consent for emergency care of an individual is not required if:
(1) the individual is: (A) unable to communicate because of an injury,
accident, or illness or is unconscious; and (B) suffering from what
reasonably appears to be a life-threatening injury or illness;
(2) a court of record orders the treatment of an individual who is in an
imminent emergency to prevent the individual's serious bodily injury or
loss of life; or
(3) the individual is a minor who is suffering from what reasonably
appears to be a life-threatening injury or illness and whose parents,
managing or possessory conservator, or guardian is not present.

© National Center for Youth Law 6
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Tex. Health and Safety Code Ann. § 773.008.
U Emergency Shelter and Care

An emergency shelter facility may provide shelter or care only during an
emergency constituting an immediate danger to the physical health or safety
of the minor or the minor's child or children. Tex. Fam. Code Ann. §
32.201(b). Shelter or care provided under this section may not be provided
after the 15th day after the date the shelter or care is commenced unless: (1)
the facility receives consent to continue services from the minor; or (2) the
minor has qualified for financial assistance under Chapter 31, Human
Resources Code, and is on the waiting list for housing assistance.

Tex. Fam. Code Ann. § 32.201(c).

U Family Planning (Title X Funded)

Federal regulations establish special access rules for family planning services
funded through Title X. Providers delivering services funded in full or in part
with Title X monies must comply with the federal regulations.

Federal law requires that Title X funded services be available to all
adolescents, regardless of their age, without the need for parental consent. 42
C.F.R. 59.5(a)(4). This regulation supersedes any state law to the contrary.
Planned Parenthood Assoc. of Utah v. Matheson, 582 F. Supp. 1001, 1006 (D. Utah
1983); see Does 1-4 v. Utah Dept. of Health, 776 F.2d 253 (10% Cir. 1985); Doe v.
Pickett, 480 F. Supp. 1218, 1220-1221 (D.W. Va. 1979).

Thus, minors of any age may consent to family planning services when those
services are funded in full or in part by Title X monies. For family planning
services not funded by Title X, state consent law usually applies.>

U Family Planning (Non-Title X funded)

Seesuprafor state rules about specific family planning services, though if the
servicesare funded by other federal programs, such as Medicaid, they may
operate under separate confidentiality and consent rules. Providers in non -

? Please note, however, that services funded by other federal programs, such as Medicaid, may
operate under separate confidentiality and consent rules. In addition, constitutional law may
provide a separate basis for providers to treat minors confidentially. Providers in non-Title X
funded programs should consult with their own legal counsel for further information.

© National Center for Youth Law 7
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Title X funded programs should consult with their own legal counsel for
further information.

U HIV and AIDS*

To the extent that HIV/AIDS services are funded in full or in part by Title X,
minors of any age may consent. Seesupra, Ti tfurgledRami | 'y Pl anni ng.

In other cases, state law likely appl i es . ,A child may <co
dental, psychological, and surgical treatment by a licensed physician or dentist

for the diagnosis and treatment of an infectious, contagious, or communicable

disease that is required by law or a rule to be reported by the licensed

physician or dentist to a local health officer or the Texas Department of

Health." Tex. Fam. Code Ann. § 32.003(a). HIV and AIDS are reportable

diseases. Tex. Health and Safety Code § 81.041.

U Immunization*

The following persons may consent to immunization of a child when the
person having the right to consent as otherwise provided by law cannot be
contacted and that person has not given actual notice to the contrary:
(1) a grandparent of the child;
(2) an adult brother or sister of the child;
(3) an adult aunt or uncle of the child;
(4) a stepparent of the child;
(5) an educational institution in w hich the child is enrolled that has
written authorization to consent for the child from a parent, managing
conservator, guardian, or other person who under the law of another
state or a court order may consent for the child;
(6) another adult who has actual care, control, and possession of the child
and has written authorization to consent for the child from a parent,
managing conservator, guardian, or other person who, under the law of
another state or a court order, may consent for the child;
(7) a court having jurisdiction of a suit affecting the parent -child
relationship of which the minor is the subject;
(8) an adult having actual care, control, and possession of the child under
an order of a juvenile court or by commitment by a juvenile court to the
care of an agency of the state or county; or
(9) an adult having actual care, control, and possession of the child as the
child's primary caregiver.

© National Center for Youth Law 8
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The Texas Youth Commission may consent to the immunization of a child
committed to it if a parent, managing conservator, or guardian of the minor or
other person who, under the law of another state or court order, may consent
for the minor has been contacted and: (1) refuses to consent; and (2) does not
expressly deny to the Texas Youth Commission the authority to consent for
the child. Tex. Fam. Code Ann. § 32.101.

U Infectious, Contagious or Communicable Disease™*”

, A child may consent to medical, dental|,
by a licensed physician or dentist for the diagnosis and treatment of an
infectious, contagious, or communicable disease that is required by law or a

rule to be reported by the licensed physician or dentist to a local health officer
or the Texas De p alex lam.lCdde Anh. §B260B3(h)e h . °

U Mental Health Counseling*

A licensed or certified physician, psychologist, counselor, or social worker
having reasonable grounds to believe that a child has been sexually,
physically, or emotionally abused, is contemplating suicide, or is suffering
from a chemical or drug addiction or dependency may:
e counsel the child without the consent of the child's parents or, if
applicable, managing conservator or guardian; and
¢ rely on the written statement of the child containing the grounds on
which the child has capacity to consent to the child's own treatment
under this section.
Tex. Fam. Code Ann. § 32.004(a).

The provider may rely on the written statement of the child containing the
grounds on which the child has capacity to consent to the child's own
treatment under this section. Id. at (b)(3).

" To be valid, the consent to medical treatment for this service must be in writing, signed by the person giving
consent, and given to the doctor, hospital, or other medical facility that administers the treatment. The
consent must include: (1) the name of the child; (2) the name of one or both parents, if known, and the name
of any managing conservator or guardian of the child; (3) the name of the person giving consent and the
person's relationship to the child; (4) a statement of the nature of the medical treatment to be given; and (5)
the date t he tr eBek FennCodeiAsn §83200b egi n. 6

" For the purposes of this exception, aphysician, dentist, psychologist, hospital, or medical facility may rely
on the written statement of the child containing the grounds on which the child has capacity to consent to the
child's medical treatment. Tex. Fam. Code Ann. § 32.003(f).

© National Center for Youth Law 9
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Note, however, that unless consent is obtained as otherwise allowed by law, a
physician, psychologist, counselor, or social worker may not counsel a child if
consent is prohibited by a court order. Id. at (c).

U Pregnancy*"

A child may consent to medical, dental, psychological, and surgical treatment
by a licensed physician or dentist if the child is unmarried and pregnant and
consents to hospital, medical, or surgical treatment, other than abortion,
related to the pregnancy. Tex. Fam. Code Ann. § 32.003(a)(4).

U Sexually Transmitted Diseases*”

To the extent that STD services are funded in full or in part by Title X, minors
of any age may consent. Seeinfra, Ti t 1l e X Family Pl an

In other cases, state law likely applies. Under state law, a child may consent
to medical, dental, psychological, and surgical treatment by a licensed
physician or dentist for the diagnosis and treatment of an infectious,
contagious, or communicable disease that is required to be reported to a local
health officer or the Texas Department of Health. This includes certain
sexually transmitted diseases. Tex. Fam. Code Ann. § 32.003(a)(3); See Tex.
Health & Safety Code § 81.041(reportable diseases).

U X-ray/ Examination to uncover abuse or neglect*

A physician, dentist, or psychologist having reasonable grounds to believe
that a child's physical or mental condition has been adversely affected by
abuse or neglect may examine the child without the consent of the child, the
child's parents, or other person authorized to consent to treatment. An
examination under this section may include X-rays, blood tests, photographs,
and penetration of tissue necessary to accomplish those tests.

However, unless consent is obtained as otherwise allowed by law, a physician,
dentist, or psychologist may not examine a child: (1) 16 years of age or older
who refuses to consent; or (2) for whom consent is prohibited by a court order.
Tex. Fam. Code § 32.005.

© National Center for Youth Law 10
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II. CONFIDENTIALITY

Who controls access to medical information?

Federal HIPAA regulations provide individuals with the right to control certain

disclosures of medical information and to obtain access to such information. 45

C.F.R. 88 164.502(a); 164.524. Under HIPAA, when a parent consents for an

unemanci pat e dthcade thetpdresit gdheraly has a right to control

access to the minor TlEsmeeadhatcpeolidets geheallynat i o n .
may not use or discloset h e mih¢aldhrinfosmationwi t hout t he parent
consent. It also means that parents generally have the right to inspect their

chil dr en: 45CFR 8 a61.52g) 1), (9)3), @), ())).

When a minor consents for his or her own care under state law, the HIPAA

regulations allow the minor to control disclosure of the related records. 45 C.F.R.

8§ 164.502(a)(1)(i)&(iv);(a)(2)(1);(g)(1); (g)(3)(Q). (The minor also controls his or her

own medical records if consent for medical care was provided by a court, or other
person on the minor’s behalf enasspei mihtt ¢ @
inspect records in this situation will depend on state law. 45 C.F.R. §

164.502(g)(3)(ii).

Texas law also addresses the confidentiality of and access to various health
records. Texas statutes specifically protect the confidentiality of certain records.
For example, hospitals generally may not disclose health care information without
patient authorization. Tex. Health & Safety Code Ann. § 241.152. In addition, the
records of a mental health facility are confidential under state law, Tex. Health
and Safety Code Ann. § 576.005, as are communications between a sexual assault
victim and an advocate. Tex. Health & Safety Code Ann. § 44.071. On the other
hand, Texas law also addresses access to certain records. For example, patients
generally have a right to access their mental health information under Texas law.
Tex. Health & Safety Code Ann. § 611.0045.

State law and HIPAA establish certain general rules about access to medical

information; however, there are exceptions to both the federal and state laws that
change access rights in some instances.

What exceptions impact parent access to medical information about minors?

U Risk of domestic violence/abuse/neglect

© National Center for Youth Law 11
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The Feder al HI PAA regul ations provide an
right to control disclosure and access to medical records in situations.
Providers may refuse access when:
1. the provider has a reasonable belief that the minor has been or may be
subject to domestic violence, abuse or neglect by the parent, OR giving the
parent the right to access to the minor’
the minor, AND
2. the provider, in the exercise of professional judgment, decides that it is not
in the best interest of the minor to provide the parent with access to the
minor ' s medi cal 8§ @.F.Ib re4da@2t(g)(®.n. 45

U Mental Health Services provided under parent consent

State | aw provides exceptions to the pare
disclosure of mental health records where:

0 Access would be harmful

Aprovi der may refuse to provimestal parents

healthr ecor st he professional deter mines
harmful to the patient's physical, mental, or emotional health® | nst ead,
the health care provider or health facility shall provide a clear

statement to the parents, sulmpporting t

allow examination and copying of the record by another professional if

the patient selects the professional to treat the patient for the same or a

related condition asthepr of essi onal d €er. Healthganda c c e s s .
Safety Code Ann. § 611.0045; Abrams. V. Jones, 35 S.W.3d 620 (Tx. 2000).

o/ EUIl OUwOOUWEEUDOT wOOwODPOOUZUWET T EOI

A provider may refuse to provide paren
health records if the parentisn ot , acting on the patier
making the request. Tex. Health and Safety Code Ann. § 611.0045;

Abrams. V. Jones, 35 S.W. 3d 620,626 (T
that a mental health professional is not required to provide access to a

child's confidential records if a parent who requests them is not acting

,on behalf of" the child. ™).
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ACCESS IF MINOR CONSENTED TO CARE BASED ON THE
FOLLOWING RULES

U Armed Services

A licensed physician, dentist, or psychologist may, with or without the
consent of a child who is a patient, advise the parents, managing conservator,
or guardian of the child of the treatment given to or needed by the child. Tex.
Fam. Code § 32.003(d).

U Living separate and Apart

A licensed physician, dentist, or psychologist may, with or without the
consent of a child who is a patient, advise the parents, managing conservator,
or guardian of the child of the treatment given to or needed by the child. Tex.
Fam. Code § 32.003(d).

U Drug Treatment
Federal regulations establish special protections for substance abuse treatment
records. Providers that meet certain criteria must follow the federal rule. (For

criteria, see footnote below.)*

For those providers who must comply with federal rules, the federal
regulations prohibitdi scl osi ng any information

4 Federal confidentiality law applies to any individual, program, or facility that meets the

following two criteria:

1.

The individual, program, or facility is federally assisted. (Federally assisted means
authorized, certified, licensed or funded in whole or in part by any department of the
federal government. Examples include programs that are: tax exempt; receiving tax-
deductible donations; receiving any federal operating funds; or registered with Medicare.)
42 C.F.R.§2.12; And:

2. Theindividual or program:

1) Is anindividual or program that holds itself out as providing alcohol or drug abuse
diagnosis, treatment, or referral; OR

2) Is astaff member at a general medical facility whose primary function is, and who is
identified as, a provider of alcohol or drug abuse diagnosis, treatment or referral; OR

3) Is aunit at a general medical facility that holds itself out as providing alcohol or drug
abuse diagnosis, treatment or referral. 42 C.F.R. §2.11;42 CF.R. §2.12.
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written consent if the minor acting alone under applicable state law has the

legal capacity to apply for and obtain alcohol or drug abuse treatment. 42

C.F.R. § 2.14. There is one exception. A provider or program may share with

parents if the individual or program director (if it is a program) determines the
following three conditions are met: (1) t
substantial threat to the life or physical well-being of the minor or another; (2)

that this threat may be reduced by communicating relevant facts to the

mi nor’ s parents; and (3) that the minor |
youth or a mental or physical condition to make a rational decision on

whether to disclose to her parents. 42 C.F.R. §2.14.

For providers who do not have to follow the federal rules, state law applies.
When a minor c o alkensed physitianrdentisg or @sychqglogist
may, with or without the consent of a child who is a patient, advise the
parents, managing conservator, or guardian of the child of the treatment given
to or needed by the child.? Tax. Fam. Code Ann. § 32.003(d).

U Family Planning (Title X funded)

Federal regulations establish special confidentiality protections for family
planning information gathered during a Title X funded service. Providers
delivering services funded in full or in part with Title X monies must comply

with the federal regulations.

For agencies delivering services funded in full or in part by Title X, federal law

mandates that , *a+]l| i nformation as to pe
obtained by the project staff about individuals receiving services must be held
confidential and must not be disclosed wi
consent, except as may be necessary to provide services to the patient or as
required by | aw, with appropriate safegua

59.11. This regulation supersedes any state law to the contrary.

Thus, if a minor receives Title X funded services, the records cannot be
di sclosed to parents without obtaining th

U Infectious, Contagious or Communicable Disease

A licensed physician, dentist, or psychologist may, with or without the
consent of a child who is a patient, advise the parents, managing conservator,
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or guardian of the child of the treatment given to or needed by the child. Tex.
Fam. Code § 32.003(d).

U Mental Health

0 Counseling for suicide prevention, chemical addiction or
dependency or abuse (minor consent)

Providers providing services under this statute may, with or without
the consent of the child who is a client, advise the child's parents or, if
applicable, managing conservator or guardian of the treatment given
to or needed by the child. Tex. Fam. Code Ann. § 32.004(b). This rule
may not apply if the counseling is being provided by a sexual assault
advocate. (Seeinfra,, Se x u al Assaul t Services, ' f C

0 Access would be harmful

A provider may refuse to promwmialde par en
healthr ecor ist he professional deter mines
harmful to the patient's physical, mental, or emotional health® | nst ead,
the health care provider or health facility shall provide a clear

statement to the parents, supporting thatdete r mi nat ishal and
allow examination and copying of the record by another professional if

the patient selects the professional to treat the patient for the same or a
related condition as t he TgxrHealtteaads i on al
Safety Code Ann. § 611.0045; Abrams. V. Jones, 35 S.W.3d 620 (Tx. 2000).

o/ EUIl OUwOOUWEEUDOT wOOwODPOOUZUWET T EOI

A provider may refuse to provide paren
health records if the parent is not , a
making the request. Tex. Health and Safety Code Ann. § 611.0045;

Abrams. V. Jones, 35 S.W.3d 620,626 (T
that a mental health professional is not required to provide access to a

child's confidential records if a parent who requests them is not acting

,on behalf of" the child." ™).

U Pregnancy (Title X funded)
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For agencies delivering services funded in full or in part by Title X, federal law

mandates that , *a+]l| i nformation as to pe
obtained by the project staff about individuals receiving services must be held
confidential and must not be disclosed wi
consent, except as may be necessary to provide services to the patient or as

required by law, with appropriate safeguards for confidenti a |l i t y . ° 42 C.
59.11.

U Pregnancy Services for Unmarried Minor (not Title X funded)

A licensed physician, dentist, or psychologist may, with or without the
consent of a child who is a patient, advise the parents, managing conservator,
or guardian of the child of the treatment given to or needed by the child. Tex.
Fam. Code § 32.003(d).

U Sexually Transmitted Diseases, including HIV and AIDS
For agencies delivering services funded in full or in part by Title X, federal law

mandat es t h anhtion a$ ta petsdnal fadtsfaral circumstances
obtained by the project staff about individuals receiving services must be held

confidential and must not be disclosed wi
consent, except as may be necessary to provide services to the patient or as
required by | aw, with appropriate safegua
59.11.

For services not funded by Title X, the following state law applies: State law
says that a licensed physician, dentist, or psychologist may, with or without
the consent of a child who is a patient, advise the parents, managing
conservator, or guardian of the child of the treatment given to or needed by
the child. Tex. Fam. Code § 32.003(d).

U Sexual Assault Services

State law makes confidential the communication between a sexual assault
advocate and a sexual assault survivor, or a person claiming to be a survivor,
when the communication was made in the course of providing sexual assault

advocacy services to the survivor. Tex. Health & Safety Code Ann. § 44.071

This confidential communication may not be disclosed to a parent or legal
guardian of a survivor who is a minor, if an advocate or a sexual assault
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program , knows or has reason to believe t
thesurvivoris a suspect in the sexual assault o
Safety Code Ann. § 44.072(c).

In what situations might I be allowed or required to give others access to a
OPOOUZUwOl EPEEOwWDOI OUOEUDOOY ww

State and federal confidentiality laws contain many exceptions that allow or
require providers to share medical information, whether or not they have parental
or minor authorization. Examples include:

U Reporting Certain Sexually Transmitted Diseases and Conditions to
Health Authority

Certain health professionals must report to the local health authority or the
Department of Health a suspected case of a reportable disease and all
information known concerning the person who has or is suspected of having
the disease. Tex. Health & Safety Code Ann. Code § 81.042(e).

U Reporting Child Abuse

All individuals, including health professionals, must report child abuse. The
requirement to report child abuse applies without exception to an individual
whose personal communications may otherwise be privileged, including an
attorney, a member of the clergy, a medical practitioner, a social worker, a
mental health professional, and an employee of a clinic or health care facility
that provides reproductive services. Tex. Fam. Code Ann. § 261.101.

Can individuals be held liable for revealing confidential information outside
the exceptions listed in federal or state law?

Providers can only share information without authorization if an exception in
state or federal law specifically allows the release. If no exception applies that
would allow a provider to share information, providers who reveal confidential

information may be held liable. F o r exampl e, in Texas, , *a+
the improper disclosure of or failure to disclose confidential [mental health]
records < may petition the district court of t

resides for appropriate relief, including injunctive relief. Tex. Health and Safety
Code Ann. § 611.005. In addition, the federal Department of Health and Human
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Services has authority to enforce HIPAA confidentiality regulations and to
impose sanctions on providers who breach those rules. See 42 U.S.C. 1320d-6; 45
C.F.R. §160, Subpart C.

Beyond criminal and civil sanction, professionals who violate confidentiality also
put their medical license at risk.
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III. CHILD ABUSE REPORTING REQUIREMENTS

A. Am I a Mandated Reporter?
Who is a mandated reporter?

All individuals are mandated to report child abuse. Tex. Fam. Code Ann. §
261.101

, The requirement t o mnapphes withoutlencdpeiontotathi s sect i
individual whose personal communications may otherwise be privileged,
including an attorney, a member of the clergy, a medical practitioner, a social

worker, a mental health professional, and an employee of a clinic or health care
facility that provi dd&ex Fane@dedAtru§261il10le ser vi C €

B. When is a Mandated Reporter Required to Submit a Report?

When must I report abuse?

Individuals must report when they have , cause to believe that a child” s |fcdly s
or mental health or welfareh as been adversely affdexted by
Fam. Code Ann. §261.101.

What if I am not sure that abuse has occurred?

Confirmation of abuse is not required. An individual must report when she has
, cause to believe' that abuse has occurred. Tex. Fam. Code Ann. § 261.101.

C. Is This a Type of Activity That Must be Reported?
What constitutes abuse or neglect?

Texas law defines "abuse" to include the following acts or omissions by a person:
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(A) mental or emotional injury to a child that results in an observable and
material impairment in the child's growth, development, or psychological
functioning;

(B) causing or permitting the child to be in a situation in which the child
sustains a mental or emotional injury that results in an observable and
material impairment in the child's growth, development, or psychological
functioning;

(C) physical injury that results in substantial harm to the child, or the
genuine threat of substantial harm from physical injury to the child,
including an injury that is at variance with the history or explanation
given and excluding an accident or reasonable discipline by a parent,
guardian, or managing or possessory conservator that does not expose
the child to a substantial risk of harm;

(D) failure to make a reasonable effort to prevent an action by another person
that results in physical injury that results in substantial harm to the child;

(E) sexual conduct harmful to a child's mental, emotional, or physical
welfare, including conduct that constitutes the offense of indecency with
a child, sexual assault, or aggravated sexual assault;

(F) failure to make a reasonable effort to prevent sexual conduct harmful to a
child;

(G) compelling or encouraging the child to engage in sexual conduct

(H) causing, permitting, encouraging, engaging in, or allowing the
photographing, filming, or depicting of the child if the person knew or
should have known that the resulting photograph, film, or depiction of
the child is obscene <, or pornographic

(I)  the current use by a person of a controlled substance in a manner or to
the extent that the use results in physical, mental, or emotional injury to a

child;
(J) causing, expressly permitting, or encouraging a child to use a controlled
substancex<; or

(K) causing, permitting, encouraging, engaging in, or allowing a sexual
performance by a child.
Tex. Fam. Code Ann. § 261.001.

Texas | aw defines ,neglect® to include:
(A) the leaving of a child in a situation where the child would be exposed to a

substantial risk of physical or mental harm, without arranging for
necessary care for the child, and the demonstration of an intent not to
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return by a parent, guardian, or managing or possessory conservator of
the child;
(B) the following acts or omissions by a person:

(i) placing a child in or failing to remove a child from a situation
that a reasonable person would realize requires judgment or
actions beyond the child's level of maturity, physical condition,
or mental abilities and that results in bodily injury or a
substantial risk of immediate harm to the child;

(ii) failing to seek, obtain, or follow through with medical care for a
child, with the failure resulting in or presenting a substantial risk
of death, disfigurement, or bodily injury or with the failure
resulting in an observable and material impairment to the
growth, development, or functioning of the child;

(iii)  the failure to provide a child with food, clothing, or shelter
necessary to sustain the life or health of the child, excluding
failure caused primarily by financial inability unless relief
services had been offered and refused;

(iv)  placing a child in or failing to remove the child from a situation
in which the child would be exposed to a substantial risk of
sexual conduct harmful to the child; or

(v)  placing a child in or failing to remove the child from a situation
in which the child would be exposed to acts or omissions that
constitute abuse; or

(C) the failure by the person responsible for a child's care, custody, or welfare
to permit the child to return to the child's home without arranging for the
necessary care for the child after the child has been absent from the home
for any reason, including having been in residential placement or having
run away.

Tex. Fam. Code Ann. § 261.001.

D. What Sexual Activity Must be Reported?

What sexual activity am I mandated to report?

Reportable abuse includes , sexual conduct harmful to a child's mental, emotional,
or physical welfare, including conduct that constitutes the criminal offenses of
indecency with a child, sexual assault, or aggravated sexual assault. Tex. Fam.
Code Ann. § 261.001.
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The offenses of ‘ Sexual Assaul t’ and ‘ Aggr ¢
sexual penetration or contact’® that occurs without consent. Sexual penetration or
contact occurs ‘without consent’® if:

(1) the actor compels the other pern to submit or participate by the use of
physical force or violence;
(2) the actor compels the other person to submit or participate by threatening to
use force or violence against the other person, and the other person believes that
the actor has the present ability to execute the threat;
(3) the other person has not consented and the actor knows the other person is
unconscious or physically unable to resist;
(4) the actor knows that as a result of mental disease or defect the other person is
at the time of the sexual assault incapable either of appraising the nature of the
act or of resisting it;
(5) the other person has not consented and the actor knows the other person is
unaware that the sexual assault is occurring;
(6) the actor has intentionally impaired the other person's power to appraise or
control the other person's conduct by administering any substance without the
other person's knowledge;
(7) the actor compels the other person to submit or participate by threatening to
use force or violence aganst any person, and the other person believes that the
actor has the ability to execute the threat;
(8) the actor is a public servant who coerces the other person to submit or
participate;
(9) the actor is a mental health services provider or a health cae services
provider who causes the other person, who is a patient or former patient of the
actor, to submit or participate by exploiting the other person's emotional
dependency on the actor;
(10) the actor is a clergyman who causes the other person to subrt or
participate by exploiting the other person's emotional dependency on the
clergyman in the clergyman's professional character as spiritual adviser; or
(11) the actor is an employee of a facility where the other person is a resident,
unless the employee and resident are formally or informally married to each
other under Chapter 2, Family Code.

Tex. Penal Code Ann. §§ 22.011(b).

In sum, nonconsensual penetration or contact with a minor, including sexual
activity in any of the above situations, must be reported as child abuse.

*SeeT e x . Penal Code Ann. A 21.101(c) for definition of
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I n addition, the offenses of l ndecency wi't
criminalize certain consensual sexual penetration and contact, and also must be

reported as child abuse. See Tex. Penal Code Ann. §§ 21.11; 22.011; and 22.021 for
specifics.

I know I need to report any nonconsensual sexual activity with a minor and
even some instances of consensual sexual activity with a minor. What sexual
activity with a minor should not be reported?

Because both state and federal law protect the confidentiality of information
received in the course of providing care, if a child abuse report is not required by
state law, and a provider has no other reason to suspect abuse, any information a
provider | ear ns ab ovty while providingthér health eareisal act i
protected by confidentiality rules, and mandated reporters cannot share it with
anyone, even the Department or the police, wi t hout t he minor

S con.

With this in mind, many instances of consensual activity should not be reported

to the authorities because they donot meet Texas’ s current definiti on
abuse. For example, mandated reporters should not report consensual penetration®

when there are no other indications of abuse and:

e A minor is 14 years old or older but younger than 17 years of age, and her
partner is not more than three years older.
e A minor is 17 years old or older and her partner is 14 or older.

Tex. Penal Code Ann. § 22.011(a)(2), (c)(1), (e).
Providers should review these statutes carefully for more examples and speak to
their own legal counsel.

Do I have to report every criminal act of my client?

¢ Forthi s e x a mxmadl genetratien includes: (A) causing the penetration of the anus or sexual
organ of a child by any means; (B) causing the penetration of the mouth of a child by the sexual
organ of the actor; (C) causing the sexual organ of a child to contact or penetrate the mouth, anus,
or sexual organ of another person, including the actor; (D) causing the anus of a child to contact
the mouth, anus, or sexual organ of another person, including the actor; or

(E) causing the mouth of a child to contact the anus or sexual organ of another person, including

t h e a.clTexoPenal' Code Ann. § 22.011(a)(2).
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No. Both state and federal law protect the confidentiality of information received
in the course of providing medical care. This information cannot be shared with
the authorities unless a specific statutory requirement obligates that sharing. The
Abuse and Neglect Act requires mandated reporters to share information about
child abuse. It does not require mandated reporters to report information about
any other crimes. No state or federal law requires medical practitioners to report
every criminal act of their patients.

For the purposes of child abuse reporting, does a mandated reporter have a
duty to try to ascertain the ages of the minor's partners?

No. No law obligates providers to ask their minor patients about the age of the
mi nors’ sexual partners for the purpose of

So, should a reporter ask about partner age
practice in eliciting information that is relevant to child abuse reporting issues

should be shaped, first, by his or her professional judgment. In addition, the
provider’'s practice may be directed by the
family planning clinic or other site in which the provider works. Health care

providers are encouraged to consult with their own clinics and institutions,

including legal counsel for those institutions, in determining the scope of

questions to ask.

E. How Does Reporting Work?

To whom should reports be made?

If the report involves alleged or suspected abuse or neglect by a person
responsible for the care, custody, or welfare of the child, the report should be
made to the Department of Family and Protective Services. Otherwise, a report
must be made to:

(1) any local or state law enforcement agency;

(2) the department;

(3) the state agency that operates, licenses, certifies, or registers the facility in
which the alleged abuse or neglect occurred; or

(4) the agency designated by the court to be responsible for the protection of
children.

© National Center for Youth Law 24



Minor Consent, Confidentiality, and Reporting Sexual Abuse for Title X Providers in Texas

A report may be made to the Texas Youth Commission if the report is based on
information provided by a child while under the supervision of the commission
concerning the child's alleged abuse of another child. Tex. Fam. Code Ann. §
261.103.

When do I make a report?

A person who has cause to believe that a child has been abused immediately shall
make a report. A professional who has cause to believe that a child has been
abused shall make a report no later than 48 hours after the professional first
suspects the abuse. Tex. Fam. Code Ann. § 261.101

"Professional” means an individual who is licensed or certified by the state or who
is an employee of a facility licensed, certified, or operated by the state and who, in
the normal course of official duties or duties for which a license or certification is
required, has direct contact with children. The term includes teachers, nurses,
doctors, day-care employees, employees of a clinic or health care facility that
provides reproductive services, juvenile probation officers, and juvenile detention
or correctional officers. Id.

What must the report include?

A report should reflect the reporter's belief that a child has been or may be abused
or neglected or has died of abuse or neglect. Tex. Fam. Code § 261.102.

The person making a report shall identify, if known:
(1) the name and address of the child;
(2) the name and address of the person responsible for the care, custody, or
welfare of the child; and
(3) any other pertinent information concerning the alleged or suspected
abuse or neglect.

Tex. Fam. Code § 261.104.

Is a report to my supervisor or administrator sufficient?

A professional may not delegate to or rely on another person to make the report.
In this context, "professional” means an individual who is licensed or certified by
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the state or who is an employee of a facility licensed, certified, or operated by the
state and who, in the normal course of official duties or duties for which a license
or certification is required, has direct contact with children. The term includes
teachers, nurses, doctors, day-care employees, employees of a clinic or health care
facility that provides reproductive services, juvenile probation officers, and
juvenile detention or correctional officers. Tex. Fam. Code § 261.101(b).

F. What are the Consequences of My Reporting Decision?

What will the Department of Family and Protective Services do after I make my
report?

The Department and law enforcement must i mmediately cross-report any abuse

reports they receive. If the report alleges abuse committed by a person

responsi ble for the childbés care, custody c
investigate. The Department will assess whether the report necessitates

immediate investigation based on severity and immediacy of the alleged harm.

Tex. Fam. Code Ann. 88 261.105; 261.301.

The investigation may include a home visit and an interview with and

examination of the child. This may include a medical, psychological , or
psychiatric examination. Tex. Fam. Code Ann. § 261.302. Upon completing their
investigation, the Department must make a complete written report of the
investigation. This may be used for further action. Tex. Fam. Code Ann. §
261.308.

If the department initiates an investigation and determines that the abuse or
neglect does not involve a person responsible for the child's care, custody, or
welfare, the department shall refer the report to a law enforcement agency for
further investigation. If the department determines that the abuse or neglect
involves an employee of a public primary or secondary school, and that the child
is a student at the school, the department shall orally notify the superintendent of
the school district in which the employee is employed about the investigation.
Tex. Fam. Code Ann. § 261.105.

Will my identity and my report be confidential?

Reports of abuse or neglect, and the identity of the person making the report are
confidential under state law and only may be disclosed in limited circumstances.
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In many cases, disclosure requires court order. Tex. Fam. Code Ann. 88 261.201,
261.101.

Can individuals be held liable for making reports?

While there is no guarantee that a mandated reporter will never by sued for
making a report, mandated reporters who report in good faith are protected from
civil and criminal liability if a report was made in good faith. Tex. Fam. Code
Ann. § 261.106. However, if a person knowingly makes a report that is false, the
reporter may be subject to criminal and civil liability. Tex. Fam. Code Ann. §
261.107

Can individuals be held liable for failing to make a report?

A person commits a criminal offense if the person has cause to believe that a
child's physical or mental health or welfare has been or may be adversely affected
by abuse or neglect and knowingly fails to report in accordance with the reporting
laws. Tex. Fam. Code Ann. § 261.109

G. Do Medical Records Remain Confidential in Cases of Alleged
Abuse?

Is information in the medical chart and provider notes confidential?

Federal and state confidentiality rules allow health care providers to share

relevant information from otherwise confidential medical files for the purposes of

making a child abuse report, and state law requires reporters provide this

information. 7T he person making a report shal/l i de
pertinent information concerning tHex all ege
Fam. Code Ann. § 261.104. Thus, relevant information should be provided even if

it comes from the medical file.

However, the information remains protected. The Department must keep the
information it receives as part of a child abuse report and investigation

confidential. Tex. Fam. Code Ann. § 261.201

How should a subpoena or other legal request for confidential information be
handled?
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While both federal and state law allow providers to release information when
subpoenaed, there are procedural and substantive standards that must be met
before a subpoena is valid. Many subpoenas will not withstand legal challenge.
For this reason, when presented with a subpoena, it is always advisable to seek
legal counsel before releasing any information.

H. What are the Potential Criminal Charges Arising Out of Abuse
Reports?

Will the police be informed of any child abuse reports I make?

The department or designated agency shall immediately notify the appropriate
state or local law enforcement agency of any report it receives that concerns the
suspected abuse or neglect of a child or death of a child from abuse or neglect.
Tex. Fam. Code Ann. § 261.105.

In addition, the district attorney may inform the department or designated agency
that the district attorney wishes to receive notification of some or all reports of
suspected abuse or neglect of children who were in the county at the time the
report was made or who were in the county at the time of the alleged abuse or
neglect. Tex. Fam. Code Ann. § 261.1055.

In addition to being used as indicators of abuse or neglect for child welfare
purposes, will evidence of sexual activity uncovered during an abuse/neglect
investigation be prosecuted?

It might. The police and prosecutor will decide how best to investigate and
possibly prosecute criminal incidents.

In a case involving consensual sexual activity between minors uncovered
during an abuse/neglect investigation, who if anyone might be prosecuted?

The minor’s partner may be prosecuted for
cases, both minors may be prosecuted if they each can be charged with a sexual
crime against the other.

The police and prosecutor’s office will dec

Because the prosecutor has some discretion, if you have questions about how
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such charges are handled in your jurisdiction, it is best to speak to your local

wel fare, police and prosecutor’'s office.

In a criminal case involving sexual acts, will the offender be required to
register as a sex offender?

A person with a reportable conviction or adjudication must register. Offenders
may also be required to register as a condition of parole, release to mandatory
supervision, or community supervision. Tex. Code of Crim. Proc. Ann. art. 62.001.

, Reportable conviction or adjudication'
among other things, (a) indecency with a minor; (b) sexual assault; (c) aggravated
sexual assault; (d) prohibited sexual conduct; and (f) sexual performance by a

minor. Id.

A juvenile with a reportable adjudication may be required to register.
Tex. Code of Crim. Proc. Ann. arts. 62.001, 62.001(H)-(I);
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